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oy Pee N TOF THE CASE. 


The appellees, Kinsolving and the Milwaukee Lum- 
ber Company, a corporation, desire to supplement ap- 
pellant’s statement of facts, found in its brief from 
pages | to 6, as follows: 

matrent to thevlands im controversy, issued to the 
Santa Fe Pacific R. R. Co., March 27, 1911, and was 


Z 


received at the United States Land Officemain Coeur 
d’Alene, Idaho, on April 5, 1911, and the same was re- 
corded in the office of the Recorder of Shoshone 
County, Idaho, on September 29, 1911. ( Tiaatseript 
pages 272-474 Plaintin's Wx, 5) ) 

Prior to that time, and on the 10th day of January, 
1906, the patentee had executed two powers of at- 
torney, authorizing and empowering the defendant, 
C. J. Kinsolving, “To convey by quitclaim deed all 
the right, title, interest, and claim” which the Santa 
Fe Pacific Railroad Company has, or may hereafter, 
acquire in lands selected or located. (Trans. pages 
269-271, Plainiiitt sob x, 3) ane) 

On the 15th day of September, A, DUO MINIS oi 
ing, 


Company, executed, and on the 27th day of Septem- 


as attorney-in-fact, for the Santa Fe Railroad 


ber following, acknowledged and delivered to the ap- 
pellee, Milwaukee Lumber Company, a quitclaim 
deed, conveying the lands and premises in controversy 
to appellee, Milwaukee Lumber Company. (Trans. 
pages 262-264, Plaintiff's Ex. 2.) 


The consideration of this conveyance was 
TWELVE THOUSAND G1Z200000) DOG 
and as payment thereof, the Milwaukee Lumber Com- 
pany made and delivered its agreement to pay to 


Kinsolving, the sum of TWELVE THOUSAND 
($12,000.00) DOLLARS on certain terms and condi- 
tions. (Trans pages 261-262, Plaintiff’s Ex. 1). 


All of these instruments, excepting the last men- 
tioned, were filed in the office of the Recorder of Sho- 
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shone County, Idaho, where the lands in controversy 
are located, on the 29th day of September, 1911. 


On October 9, 1911, the complainant filed its Bill of 
Complaint in the Circuit Court of the United States, 
for the Ninth Circuit, District of Idaho, Northern 


Division. (Trans. pages 1-129). 


aitereaiter, and on the th day of October, 1913, 
complainant filed an amended and supplemental Bill 
of Complaint, and thereon procured a restraining or- 
fer, restraining the defendants, and each of thei, 
from cutting and removing any timber from the land, 
or from logging the same, or from committing acts 


of waste thereon. (Trans. pages 129-140.) 


The appellees Kinsolving and Milwaukee Lumber 
Company, ioived in a demtrrer to the Bill of Com- 
plaint, which was filed in the lower court December 
4.1911. (Trans. pages 142-145.) 

This demurrer was presented to the court, and on 
September 6, 1912, the Honorable District Judge, 
filed his opinion thereon. (Trans. pages 146-147.) 


An order overruling this demurrer without preju- 
dice, was entered on the /th day of September, 1912, 
and the appellees were given time to answer, (Trans. 
page 147) and their answer was filed October 5, 1912. 
(Trans. pages 148-206.) ‘The answer proper ends at 
page 190, the remaining pages being exhibits as fol- 
lows: the patent, powers of attorney; deed to the ap- 
pellee, Milwaukee Lumber Company, and a contract 
between the appellee Milwaukee Lumber Company 


4 


and the defendants Lindquist and Lundquist. 
The answer raises several issues of fact, among 
Wy late lay alice 


(a) The bona fides of the entryman Shannon, 
when he made his application to purchase the lands 
and premises involved, on the 26th day of November, 
1906. That the timber and stone entry No. 2500, is- 
sued to him upon his payment to the government of 
the purchase price of said lands, was procured by 
fraud upon the part of the said John Shannon, and was 
wholly and entirely void, and that Shannon made 
said application to purchase said lands for speculative 
purposes, all of which was at all times known to the 
complainant. (Trans. pages 152-155, paragraph V.) 


(b) Ihat neither the complainant sinoneina, ae 
Lammers, agent of the complainant, ever acquired 
any title to, or interest in, the said lands and premises, 
either in law or in equity; that it was not then, nor 
had it ever been entitled to the possession thereof, and 
is not entitled to receive or hold any legal title there- 
to, (Trans, page 55, paracrapie «IF 


(c) That the complainant was not a bona fide 
purchaser of said lands and premises for value, or at 
all, and that it purchased with full knowledge of the 
fraudulent practices of the entryman Shannon, and 
at all times knew that said Shannon had, prior to 
the time he made application for the purchase of said 


land on the 26th day of September, 1906, made a con- 
tract with one William McCarter, whereby he, Nle- 
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Witter, was to acquire an interest in the lamds and 
prenuses to which the said Shannon expected to ac- 
quive title, by virtne of said application of purchase. 
(Diraiis. page 156, paragraph VII.) 

The answer also sets forth the transactions between 
fives anita Fe Pacific Railroad Company and the ap- 
follee, (he Mulwankee Lumber Company, Clrans. 
pages 172-1/6, paragraphs XV-X VIII.) 

Thereafter the cause was called for trial, and cer- 
tain witnesses were called, and oral testimony and 
documentary evidence was offered and received in 
fidence. (lrans. pages 232-287.) Ihe cause was 


emomutted, and thereafter, and on February 6, 1914, 
the Honorable District Judge made and filed his de- 
cision in the lower court. (Trans. pages 224-230.) 
and thereafter and on the 9th day of March, 1914, 
judgment of dismissal was duly given, made and en- 
tered in said cause in said court, dismissing the com- 
mlainants suit. (lTrans. page 231 ). 


POU ISeVNDe te iORI tls 
ie 
iii land Departent, inclidnie the Secretar® of 
mic Interior, the Commissioner of the General Land 
Office, and all their subordinate officers, constitute a 
tribunal created by Congress for the purpose of dis- 
posing of, and conveying the legal title to, the public 
lands, to individuals. As stch it is vested with juris- 


diction to hear and determine all questions ot tact that 
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may arise in any controversy respecting rights claim- 
ed by any person, under any laws of the United States, 
to receive a patent for any public land, and its decis- 
ions, upon all matters of fact in the absence of fraud, 
are conclusive emery wiere. 

Johnson ws. Towsley, 13 Wall. 72. 

Shepley vs. Cowan, 91 TU Sa3s0) 

Marquez vs. Frisbie, 101 U. S. 473. 

Vanee vs. Btttbank, W0l U.S, 514 

Baldwin vs./Stark, 07 LU 2Se4ee 

De Cambra vs kocers «com olen 


Greenameyer vs. Coalty 212 Ug sea 
Whitcomb vs. White, 214 U. S. 13. 
Emmons vs, Uo, sogbedeoles 
McKenna vs. Atherton, 160 Fed. 547. 
American Mortgage Co. vs. Hopper, 64 Fed. 
50K 
EM, 
Where the Land Department cancels an entry by 
an entryman, after issuance to him of a final certii- 
icate of payment, on the ground that the entry was 


fraudulent, and issues a patent to another, the burden 
is on such entryman, or those claiming under him, in 
an action to recover the land of such patentee, to show 
that the department erred in adjudging the title to de- 
fendant, and that plaintiff was entitled to a patent, by 
proof that the entry was valid as against the gowern- 
inet. 


American Mortgage Co. vs. Hopper, 64 Fed. 


S56. 


q 
ae 


ittexercisine this jitrisdiction thetemicers of tlie 
Land Department are not confined to the issue raised 
by the parties to the proceedings before them, but may 
exercise that just supervision with which the law 
vests the department over all proceedings instituted 


to acquire title to portions of the public lands. 


eews. jehmison. 115 Uses. 
We Cambravs, Rowers, toy UU. 5, ae: 
isle, vo. sander 2ze Ile 5. 00). 


IV. 


Mite Courts cannot exercise any direct appellate 
jurisdiction over the rulings or judgments of the of- 
Meers of the Land Department, 

Quinby vs. Conlan, 104 U. 5S. 420. 


Ve 


For mere errors in practice or of judgment, upon 
a weight of evidence, in a contested case, by officers 
of the Land Department, the remedy is by appeal 
from one officer of the Department to another, gen- 
erally ending with the Secretary of the Interior, al- 
though under special circumstances appeal may be 


made to the President. 


Johnson vs. Towsley, 13 Wall. 72. 
Shepley vs. Cowan, 91 U. 5S. 330. 
(Meveaalia vs mowers, 189 U.S. 19) 


Wie 


There can be no bona-fide purchaser or transferee 
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of an entryman until after the isstie ol ilies mired 
States Patent. 
Hagley vs. Dilleml7s U. 5.74760. 
American Mortgage Co. vs. Hopper, 64 Fed. 
50. 
NGL. 


The Courts are bound by all procedure in or before 
the Land Department not prohibited by law. 
Johnson vs. Towsley, 13 Wall. 72. 


{UE 


Equitable relief may be invoked only in cases where 
the complainant has suffered through fraud or where 
the officers of the Land Department have miscon- 
strued the law or have misapplied the law to the 
facts found. 


Johnson vs. Towsley, 13 Wall. 72. 

Warren vs. Van Brunt, 19 Wall. 646. 

Moore vs. Robbins, 96 U. S. 530. 

Marquez vs. Frisbie, 101 U. 5. 473. 

Quinby ys. Conlan, 104 U. S. 420. 

Smelting Co. vs. Kemp, 104 U. S. 636. 
IX. 

Courts will not review a decision of the United 
States Land Department on the ground that the evi- 
dence was insufficient, or that only incompetent evi- 
dence was before it, as the power of the Department 


to try questions of fact, embraces the power to pass 
on the weight and competency of the evidence. 


Johngon vs. Towsley, 13 Wall. 72. 
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Sheples veeCowan, 91 U. 53330. 
We Cimbiuvs hovers loo OS. 119 
Greenameyer vs. Coat, 212 U. 5. 434. 
MVisemam vs. Hastmam, 5/ Pac. Rep. 398: 
Parsons vs. Venzke, 61 N. W. Rep. 1036. 
© 
Exhibit “A” for identification to the testimony be- 
fore Receiver, the agreement dated Sept. 24, 1906, 
between John Shannon and William McCartor, found 
on page 98 of the transcript was admissible in ewvi- 
dence, under the laws of Idaho, without further proof 
of the execution of the writing by Shannon. 
Revised Codes of Idaho, Sections 3131-3149-3153- 
3157-5998, which are as follows: 


Psame: Form. 


Sec. 3131. The certificate of acknowlede- 
ment, unless it is otherwise in this chapter pro- 
vided, must be substantially in the following 
Roti : 

St aterob lelalnoeC Quin @l ee. 15 

@inmillisie se GLE (0), eee err imerhe year 
Bis 3)! , before me (here insert the name and 
(mit, On tietollicer personally appeaied. . es 
> Ss Ae eee , known to me (or proved to me on 
laemrOat Hl Olan dees «3 see: to be the jer 
son whose name is subscribed to the within in- 
strument, and acknowledged to me that he (or 
Ene pexeciited me same. 


“What, May Be Recorded. 
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Sec. 3149. Any instrument or judgment affecting 
the title to or possession of real property may be re- 
corded tinder “his cltayeter. 


“Acknmowledement Necessary to Authorize Rec- 
ord. 


Sec. 3153.. Before an instrument may be recamiear 
unless it is otherwise expressly provided, its execu- 
tion must be acknowledged by the person executing 
it, or if executed by a corporation, by its president or 
secretary, or proved, and the acknowledgment or 
preof certified in the manner prescribed by Clapper 
3 of this Title: Provided, Thatut sien imcipmeme 
shall have been executed and acknowledged in any 
other State or Territore of the Wmited’ Simic. som 
any foreign country, according to the laws of the 
State, Territory or country wherein such acknowledg- 
ment was taken, the same shall be entitled to record, 
and a certificate of acknowledgment indorsed upon 
or attached to any such instrument purporting to 
have been made in any such State, Territory or for- 
eign country, shall be prima facie sufficient to entitle 


{lhe same to such record: 
“When Deemed Recorded. 


Sec. 3157. An instrument is deemed to be recorded 
when, being duly acknowledged, or proved and certi- 
fied, it is deposited in the recorder’s office with the 
proper officer for record.” 

“Certified Copies of Deeds, Etc. 


Sec. 5998. Every instrument conveying or affect- 


9, 


ing real property, acknowledged or proved, and certi- 
hed, as provided by law, may, together with the certif- 
icate of acknowledgment or proof, be read in evidence 
in an action or proceeding, without further proof; 
a a cermmed copy ot the record of stich convey-= 
ance or instrument thus acknowledged or proved, 
may also be read in evidence, with the like effect as 
the original, on proof, by affidavit or otherwise, that 
the original is not in the possession or under the con- 
moot the partw producing the eertified copy.” 
XI 


mie forbidden agreement entered into between 
Shamnon and*icCartor, (lrafscript page 98, Exhibit 
/ ior identification to testimony before Receiver) 
@eded the right of the entrymah Shannon to further 


Mroceed to acquire title to the land in controversy. 
Railev sy oumders~ezo uw. =. 603, 


ARGUMENT. 


It is the contention of the appellees, Kinsolving and 
The Milwaukee Lumber Company, a corporation, 
that the only issues that can be raised in a suit of this 
nature, (a suit to have The Milwaukee Lumber Com- 
pany declared a trtistee of the legal title to the lands 
Mmeontroversy fot te tise and lenent of the complain- 
euyeare issties o1 lay, and that the only real issue 
which was before the lower court, and the only issue 
now before this court, is an issue of law, predicated 
upon an entire absence or want of evidence to sup- 
port the decision of the Commissioner of the General 
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Land Office, that the application of the entryman 
Shannon, made before the officers of the Local U. S. 
Land Office, at “Coeur dWlene, Idaho, on the 26h 
day of September, 1906, was made for speculative 
purposes, and not for his own use and benefit. 


The appellant, in its brief, at pages 6 and 7, specifies 
seven errors in the rulings of the trial court, upon the 
admissibility of evidence. We are of the opinion that 
all of this evidence was cumulative, and was not neces- 
sary, but the trial judge in his opinion upon our de- 
murrer, (Trans. page 146), had held that because, 

“Under the construction placed upon the tim- 
ber and stone act in the Williamson case, (207 U. 
5. 429), decided aiter te action:omunesle ance ce 
partment here complained ot, had beemitalcenwt 
must be held that the evidence of fraud addtced 
in the contest is at best but remotely circumstan- 
tial and extremely meager, and) pom thesosier 
hand the circumstances are sufficient at least to 
raise a suspicion of fraud.” 

(His honor was in error in this, see Decision of 
District Court, Transcript, pages 227-228, begin- 
ning with last paragraph of page 227,) 

and overruled our demurrer without prejudice to urge 
the point upon the final hearing, and the order over- 
ruling the demurrer, (Trans. page 147), was without 
prejudice. We then answered and offered this cumul- 
ative evidence as circumstantial evidence to establish 
facts from which fraud might be presumed. 


After trial the points raised by demurrer were again 
urged by appellees and the Honorable District Judge 
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took the position that the only issues necessary for 
him to decide were raised by our demurrer. [n his 
decision, (l rams, page 224,) he says: 

“In overruling the demurrer to the compaint 
without prejudice to the further consideration of 
the points urged, it was hoped from the answer, 
and the evidence to be adduced, a measure of light 
might be thrown upon the perplexing questions 
mecsentcd Dywtiicmecona mite Wand Office. Biit 
ienow tuiis out that with wninportant excep- 
tions, a complete copy of this record was exhibit- 
ed, together with the bill and the evidence since 
taken lends little, if any, assistance. Consequent- 
ly the questions still are substantially those rais- 
edi by the demimiren. 

With a like view of the case we desire to discuss the 
evidence upon which the Commissioner of the General 
Land Office cancelled “Timber and Stone Entry No. 
2500," issued to John Shannon upon his application 


to purchase the lands in controversy. 


ire decicsionwomurcsixecister and Receiver, found 
Meter ttanceriprmearepace 116, the opinion of the As- 
sistant Commissioner of the General Land Office, 
roumdhiin thettamseript at page 124, and the decision 
Sietiesiist ey sstetamt secretary of the Interior, found 
imethie tranectip: at page 127, will be of great assist- 
guice to ie court inydetermining the weight of the 
evidence as it was considered by these officers. They 
appear to ave taken the position that the written 
agrecment, dated September 24, 1906, (Trans. page 
Pe ex. A Goridentineation), whereby Shannon the 


Emir imaipaercedsto convey to McCarter an undivided 
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one-half interest in and to the lands sought to be pur- 
chased, when he had submitted final proof, and re- 


ceived the Receiver's receipt therefor, was incompet- 
ent testimony under any of the allegations of the 
affidavit of contest, and this is the first contention of 


the appellant made in its brief, (4 epee IS). 


The fallacy of this position is readily apparent, when 
we seriously consider the provisions of Subdivision 2 
of the Timber and Stone Act, under which Shannon's 
application was made. By the terms of that act any 
direct or indirect agreement or contract made 
prior to filing an application to purchase, where- 
by the title to land, which the applicant is about 
to acquire from the United States, is to inure. 
in whole or in part, to the benefit of any person, 
other than the applicant, is prohibited, and the ex- 
istence of such contract at the time of making ap- 
plication renders all proceedings before the Land 
Department upon such application, null andivenieelt 
is our contention that this agreement, (Vransepace 
98-99) is clearly within the inhibition of Subdivision 
2 of the Timber and Stone Act. Otherwise, by folleg- 
ing the very course which Shannon did, in his at 
tempts fo acquire title to the land im comtrowensy i 
object of Subdivision 2 of the Act of junc. 


could be evaded with impunity. 


How easy it would be for instance, for A710 iiake 
a homestead entry upon timber land, just as Shannon 
did, and then make an agreement with “B” that if he, 
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“B,” would advance or loan to him, “A,” money, that 


e 


ten 3 sould repay: “baby conyeyni@ to him, “B,”’ 
an interest in the lands and premises covered by such 
homestead entry, as soon as he made final proof. 
Then, if immediately after making this agreement, 
by which he had procured a loan of money, “A” 
should relinquish his homestead entry and file an ap- 
plication under the Timber and Stone Act, for the 
purchase of the same land, and after acquiring title 
to the land by paying the purchase price which he had 
etre as a loan by yvirtwe ot the agreement, he, “A,” 
eenid convey. if he so desired, to “B,” according to the 


terms of the agreement between them. 

aiive money advancedmbs, i to “A” under this 
@ereciient to convey, miglit have been used by “A” 
for purposes connected with the acquisition of title, or 
for any other purpose, but whatever the purpose 
-there is a written and acknowledged contract hbe- 
tween “A” and “B” made prior to “A’s” application 
fo plirehase the land from the United States, whereby 


ees 10 acquire an tnterest in the land. 


It is true that this contract between Shannon and 
MeCarter could not be enforced had Shannon ac- 
@mired title to the land, because the contract was pro> 
hibited by the provisions of the Act of June 3, 1878. 
It certainly was an express contract by which Shan- 
mon acreedsto convey to NicCarter a one-hali interest 


in the lands and premises in controversy. It was 
entered into between the parties, or made by Shannon 
on the 24th day of September, 1906, prior to the time 
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he made application to purchase the lands in contro- 
versy, which was September 26, 1906. 


Wre feel that counsel for appellant have fallem inio 
an error in this, that they connect the prohibivedscon- 
tract between Shannon and McCarter with Shannon s 
homestead entry, rather than with the land in con- 
troversy. In subdivision A on page 13 of their brief, 
counsel say: 


“That this contract shows tpom its face fie 
has no reference to the limber and stemcrcni a 
but refers entirely to the homes:e1dtemtta as 


Our contention is that the contract has no relation 
whatever to either the homestead entry er the ap- 
plication to purchase under the Timber and Stone 
Act, except that it is a contract prohibited by the pro- 
visions of the Timber and Stone Act, because it is 
made prior to the time Shannon made his application 
fo purchase under the Timber and Stone Act jtlaien 
does relate to the lands to which Shannon attempted 
to acquire title underthe Dimberamd’ Stoner cme ne 
that it would make no difference whatever whether 
the land was identified by referring to the homestead 
entry, or the Timber and Stone application. The land 
is the same; the contract relates to the land; ie land 
is specifically described in the contract: it 1s a mem itten 
contract, executed with all of the formalities of a deed 
of conveyance of real estate, It 1s aneei-ccecoue 
tract, and under its terms the title to an undivided 
one-half interest thereintwas toudiectle amure tome 


benefit of McCarter, after Shannon should acquire 


UG; 


fale front the United States. 


Had this contract been valid, under the Ilomestead 
Paws and undér the Timber and Stone Act, and had 
Shannon, after failing to acquire title under the Home- 
Seacdelaws, as fie didaaik, proceeded to acquire title 
under the Timber and Stone Act, there can be no 
Gmestion, but that the contract could have been en- 
momced by NrcCarter, regardless of the fact that the 
time when Shannon was to perform his part of the 
contract was fixed as, “As soon as he, the said party 
Smyoe first part, makes firal homestead proof of the 
fairs ancl premises, and receives his Receiver’s re- 


Seqpe therefor.” 


MVe, therefore, most respectfully submit that 
eiannon was not entitled to a Patent for the land in 
Pemmnoversy, because of this contract he had entered 
into with McCarter, prior to his making the applica- 
mometo purchase under the Timber and Stone Act, 
and it makes no difference whether the contract was 
emiorceable in a court of equity or not. It makes no 
difference whether Shannon intended to carry out the 
emiio OMmele commict or mot. It makes no difference 
whether or not, after he had made his application 
to purchase under the Timber and Stone Act, 
a prohibited contract under the Act of Congress, by 
which he was endeavoring to purchase the land in 
eomiroversy irom the United States, and it should 
awe Deen considered by the officers of the Land De- 


partment when the contest was before them, 


ae, wh 


a 
o 
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The contention of the appellant upon this issue, if 
followed by a court of equity, would make the pro- 
visions of the Timber and Stone Act, prohibiting con- 
tracts of this very character so ineffective that the 
very object of Congress in passing the act would be 
defeated, and its attempt to prolibit speculation inettie 
public lands futile. 


Counsel also make the objection at Subdivision B 
on page 15 of their brief, that tlle evidence doce: 
show that this was Shannon's contract. We do not 
know upon what ground the Register and Receiver 
reiused to admit the certified copy of this comtuactam 
evidence, but the objections made when it was offered, 
are found on page 35 of the transcript, beginning with 
the words, “By Nir. Dudley” and we most reapeci= 
fully submit that none of the objections there found 
were well taken under the rules of evidence prescribed 
by the laws of Idaho, set forth under Points and 
Authorities No. X. This Exhibit offered was a certi- 
fied copy of the record of an instrument, affecting real 
property, which showed upon its face that it had been 
acknowledged and certified as provided by law, and 
recorded in the office of the Recorder of Shoshone 
County, where the laifds in controversy are situated: 
and it there appeared that the original was not in the 
possession or under the control of the party produc- 
ing the certihed copy, for the reason ait «espe 


sumption would naturally follow that aiter tievexecn- 
tion and the delivery of the instrument to MeCarter, 
it would remain in his possession until evidence 


A) 


to the contrary had been introduced, and if cw 21S 
material it was competent without further proof of its 


execution by Shannon. It is true that the Register 
and Receiver and the Commissioner of the General 
Land Office, do not base their decisions upon this 
contract between Shannon and McCartor, but we feel 
that the court should take into consideration this con- 
tract, and construe it and consider it with the Act of 
ime 3, 1878. 


As above stated, the main contention of appellant 
is. that there was no evidence in the record to support 
the findings of the officers of the Land Department 
that Shannon made application to purchase the land 
in controversy for speculative purposes. In addition 
to the points made by these several officers ancledis= 
cussed by them in their several decisions, we desire 
to call the attention of the court to matters in the 
record, which these officers, under the rules laid down 
in Lee vs. Johnson and Bailey vs. Sanders, supra, 


were authorized and empowered to consider. 


Shannon made a homestead entry upon these lands 
and premises, and made no effort whatever to make 
any improvements thereon, or to Cultivate the Same. 
He made application to commute this homestead en- 
try, and after having been upon the land for the 
period of fourteen months he had made no effort to 
make that meager cultivation required of the entry- 
man under the homestead laws. In his proof in the 
local Land Office, on the 16th day of January, 1907, 
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upon his application to purchase under the Timber 
and Stone Act, these questions are asked Mir. Shan- 
nom) (Kecord pace 276). 

QO. 4 Are you acquainted with the land above 


described by personal inspection of each of its 
smallest legal subdivisions ? 


A. Yes, sir, all over 1 thorengins 


Q.5 When and in what manner was such in- 
spection made? 


A. About 15 or 16 days ago. I examined it 
thoroughly on foot. 


QO. 6. Is the land occtipied: or ancealacncs ms 
lmprovements on it not made tor ditch or camel 
purposes, or which were not made by or do not 
belong to you? 


A. No, there are no iniprovements, 9avicr, 
little. There is just a cabin onaty) Pia ic wieae 
improvements on the land? Yes. Whose cabin 
is thatr It is imme: 


©. 7. Is the land fit tor cultivation, or swomld 
it be fit for cultiwation if the timber were re- 
moved? 


A. If the timber were removed it could not 
be cultivated. 


Q. 11. From what facts do you conclude that 
the land is chiefly: valuable for timber or stone = 


A. Because I don't think it is good for any- 

tiie else. 
If these answers are true, why had Shannon made 
a homestead entry upon the land something over 
fourteen months before, and why was he trying to 
acquire title to this land by purchasing the same for 
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$1.25 per acre under commuted homestead proof? 
The thought forciably suggests itself to us that he 
and McCarter had entered into a conspiracy to acquire 
fle tomghiis lind under tle Timber and Stome Act, 
and that MWeCarter was 10 recelye a one-half interest 
fete land, “by advancine@ to Shannon the moneys 


mecessary to enable him to acquire title. 


Taking these questions and answers into considera- 
mon, tie Officers of the Land Department were justi- 
fied in the conclusion that when Shannon made his 
homestead entry upon this land he never intended to 
comply with the homestead laws, because he had not 
inspected or examined the land thoroughly during 
the time he had held it under his homestead entry, 
and during that period, which was at least fourteen 
months, he made no effort to make any improvements. 
Then following the fact that immediately after he 
brewed 1) he deeded this land to Joseph H. Johnson, 
and when he and Johnson sold the land to the ap- 
pellant he, Shannon, received only about one-half of 
the purchase price, or Four Thousand ($4000.00) Dol- 
lowe one-fourth of that, or One Thousand 
($1000.00) Dollars was held by the purchaser, pend- 
ine the issuance of patent, and the efforts made by the 
appellant and its attorneys, to make the transactions 
between Shannon and NicCarter, and Shannon and 
Johnson, and Johnson and McLaren, appear legal and 
ordinary by the affidavits prepared, (Trans. page 104 


eslibit “D to testimony betore Receiver). Affidavit 
Sion Slannon, (Irans. page 106, Extibit “EE” to 
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testimony befo#e Recemer). Atfidavit @m losepin H. 
Johnson, (Trans. page 93-98), testimony of F. M. 
Dudley, (Trans, page 100, Ex. “BY to testiniem are 
fore Receiver). Atfiidawit of WillhanyMeCarter, pre- 
pared by F.M. Dudley for NicCarter's signature. We 
desire to call the court s attention tomin crron merle 
record, at pagesl03. Itwtheresappeancethat "ene 
MeCarter signed the atfidayit, Hxchibity 15. Selec 
an error, see letter dated June 11, 1907 to 5) ES 
Farland, Esquire, St. Maries, Idaho, wattten pai 
F. ME Dudley, and in connection ities cece an 
testimony of Mr. Dudley on cross examination, be- 
enning on page 97 of the transcripiey ecmeek mine 
officers of the Land Department were justified im their 
findings that Shannon took the land for speculative 
purposes, and that the circumstances which made his 
application come within the inhibition of Subdivision 
2 of the Act of June 3, 1878, w&4this relations with 
Johnson, prior to his making application to purchase. 

Further, we call the court's attention to the cross 
examination of the claimant in connection with the 
direct examination, when he made proof, under his 
applicatiomto purchase, (Reeord pageZ79 eames an 
ticularly to questions 6, 7, 8, and 12, and apphicamn- 
answers thereto, and consider the same in connection 
with the fact that this applicant Shannom, lad @amenc 
than year prior to that time made homesteqdmemm:: 
upon this land, and in the September preceding had 
undertaken to commute and acquire title by paying 
the minimum pricevof Sle25 per acre Witenmeen ide. 
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questions 16, 17,, and 18, and applicant's answers 
thereto, and compare the same with his testimony 
eiven upon the contest, (Trans. page 58 and Bee and 
the court cannot avoid the conclusion that Shannon 
did not have the money with which to purchase this 
land when he made his application to purchase on 
September 26, 1906, and in view of the fact bias SliWone 
ly after he made his proof and received his certificate 
of purchase, on January 16, 1907, he conveyed the land 
to Joseph H. Johnson, (Trans. page6/), to secure lve 
payment of an unknown amount of money, the con- 
clusion naturally follows that Johnson furnished the 
money, and taking into consideration the further fact 
that he had been living with Johnson, at his hotel, and 
had been a patron of Johnson's saloon for some time 
before he had made his application to purchase, and 
was impecunious, and without means to make 
the purchase, we say that it is no stretch of 
the imagination to arrive at the conclusion, as fine 
officers of the Land Department did, that there was 
some arrangement between Shannon and Johnson 
prior to the time that he made his aplication 10 pu 
chase, whereby Johnson was to furnish Shannon the 
means with which to acquire his title, and that Shan- 
non was to reimburse him by a conveyance of the 
land, or a division of the proceeds of a sale thereof. 
We respectfully call the court's attention to the 
document entitled “Witness Shannon, Further Ex- 


amination,” (Trans. page 282). This examination 
was held at the time that he made proof upon his ap- 
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plication to purchase. It appears from this examia- 
tion that the Register of the Local Land Office was 
undertaking to ascertain whether or not Shannon 
had entered into any prior agreements with any per- 
son, and it appears that the Register had particularly 
in mind a firm or company engaged in purchasing 
timber, known as Shevlin Clark Timber Co. <A 
reading of this examination will convince the court 
that Register Dunn had in mind some rumor or some 
report that the applicant Shannon had entered into 
some agreement with some person, whereby he was 
to convey an interest in this land, when he acquired 
title from the government. Ome question 1s: 

Q. Have you not made a verbal agreement to 


convey one-half interest in this land after vou get 
Dilenvo nti 


A, Ne: 


QO. How do you explain the fact that it“as 
been reported im this office that you have macden 
mwerbal agreement to convey a half interest imainis 
land aiter you get title to it? 


A. 1 don t understand it ata 


Taking into consideration the further facts which 
were before the officers of the Land Department that 
a man by the name of English had contested Shan- 
non’s entry, (Trans. page 88) and that a man by the 
name of Hamilton had also contested his entry, 
(Trans. page 89); that these two contests had been 
disposed of without a hearing and the records dis- 


closing how they had been disposed of: and the ap- 
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Pellant mimediately acquiring title to this land; the 
eiorts that appellant hath made io get rid o1tiic 
Shannon-MeCarter agreement, as disclosed by the 
testimony of Mr. Dudley, by the preparation of the 
aticdayit tor NieCarter to sign, (a copy of which is 
ume Transcript pace 100, Exhibit “BY) and’ the 
fever agriiten by Wammiers io R. EP WieFarland, (Rec- 
ei pace 284, plait s x. No. 7) stating to Mc- 
Farland upon what terms he, McCarter would be paid 
the $600.00, ewhich Shannon told him, Lammers, to 
iameto NicCarter, the letter written by F. M. Dudley 
foe. Mcarland at St. Marites, Idaho, dated Juire 
ie I07, (lrans. page 266-287, Exhibit 1), we most 
respectfully submit that these officers were justified 
ipexercisine that careful supervision of proceedings 
im the Land Department, that the law imposes upon 
Piommeatic) which is recognized by the Supreme Court 
of the United States, in the cases of Lee vs. Johnson 
and Bailey vs. Sanders, supra. 


We further most respectfully submit that the evi- 
dence of both Shannon and Johnson, given upon the 
contest, upon its face shows a disposition to falsify, 
amd leaves an impression that they were not telling 
the truth, which is difficult to explain in language. 
We submit to your Honors that, as attorneys and as 
chancellors, vou have, upon occasions been im- 
pressed by the conduct and testimony of a witness 
before you, or by an affidavit of a person used be- 


foe VOU that tne Witness or the aifant Were not 
Poaiime the truth, and at the same time the basis or 
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foundation of this impression would be hard to ex- 
plain or describe in words. At times, perhaps, this 
impression amounts to a conviction, for which a rea- 
son can be readily assigned. On the other hand, it 
night amount to a mere suspicion, a suspicion im- 
possible of an explanation that would direct the mind 
of another to the precise thing or things that aroused 
this suspicion, and thus it 1s with the testimony of the 
witnesses Shannon, Johnson, and Dudley that was 
given before the Reeister and Receiver *oimmiemeoea) 
Land Office upon the contest.” “Astaire iii euiar 
record, it might not create more than a suspicion in the 
mind of a chancellor, whose impression is received 
solely and only from a reading of the manuscript, and 
at the same tite theWRecister Mind Recemersmecionc 
whom the witnesses personally appeared; with their 
personal knowledge of all of the circumstances sur- 
rounding Shannon’s proof, when he personally ap- 
peared before them to make proof, under his applica- 
tion to purchase; his demeanor and conduct; the 
charges in the Emelish and Hamilton contest aan 
proceedings upom these contests; the meme tacmere 1 
haps, that these two contests were dismissed, shortly 
before, or shortly after the purchase of this land from 
Johnson by the complainant, as the case may be, might 
have been conwinced to amoral certainty iat oman 
non and Johnson, prior to the time he, Shannon, made 
his application to purchase, had entered into an agree- 


ment, prohibited by thesterms of the Timbemeank 
Stone Act 


at 


We ask that your Honors in sealing the testimony 
of the witnesses, Shannon nt SEELE Taken before 
the Register and Receiver, upon the Kinsolving con- 
test, note how reluctant they were to say anything or 
to answer any questions asked by the attorney Tor tlle 
protestant, and how evasive they were when they did 
answer, and how willing they were to answer the 
questions propounded by the attorney for the appel- 
lant. 


We call your Honors’ attention to the testimony of 
Shannon, while a witness in the contest proceedings 
Mieke Local Land Office, (Trans. pages 58°59). On 
page 58 he tells us that he had money out on interest 
and could not get it from the party, aned hiet 10K 
party that owed him was his brother at Columbia 
Falls, Montana, and on page 59 he tells us how his 


brother returned it to him. 


OQ. You say you had loaned tis money 16 
your brother? 


Xa UGE. 
OQ. How long had he had it? 


A. Six or seven years, along about’95 to the 
present time, to the time I proved up, the 16th 
day of January, or about a month before that he 
returned it to me. 


O. Well, he had all this amount, dadia 1 lel 


A. Yes, more than that; he sent me $500.00,— 
five $100.00 bills in a common letter. 


©. Registered letter? 
A. No sir. 
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QO. And that money ou saye Souseeaimedl 
where? 


A. I made the most of it in Montana, some 
of it in Washington. 

We readily understand why John Shannon an- 
swered that way respecting the money with which he 
paid the government for the land in controversy. 
Johnson had advanced him the money; he, Shannon 
knew; Johnson knew; Lammers knew; and F. BI. 
Dudley also knew that Shannon had not earned thie 
money with which he had made this purchase; they 
also knew that the protestant, Kinsolving, would be 
able to prove that Shannon had not earned this money 
during the four or five years he had been living in and 
around the vicinity of Coeur d Alene; theysall knew 
that Kinsolving could prove his habits; that he was 
addicted to drink to that extent @iaat hesspeinimuine: 
his earnings that way; they also knew that im le, 
Shannon, should testify that Johnson had advanced 
him, Shannon, the money with which to make this 
purchase that it would be evidence from which tlie 
officers of the Land Department could presume that 
they, Shannon and Jolson, had entered intoe am 
agreement or contract respecting the land, in viola- 
tion of Subdivision 2 of the Act of June 3, 1878. They 
also knew that if he, Shannon, sitonid saxst lau 
brother or any other person, had sent this money to 
him, Shannon, by registered letter that eicommmne 
detected in his falsehood, if it were false, by an ex- 


amination of the records of the proper postoffices, and 
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tire only cotiee tor him, Shannon, to pursue was to 
say that he received the money from his brother, and 
the very fact that he volunteered the information that 
he had received fiive one hundred dollar bills in a 
commion letter, leads us irresistibly to the conclusion 
that he had been coached by somebody to make that 
Statement or that it-had been explained to him that 
Peemiakine that statement ie could not be detected in 
iemper jury. 

At the time that the appellant and its attorneys 
were taking the affidavits of Johnson and Shannon, 
and undertaking to procure an affidavit from William 
heCarter, as disclosed by tlie testiniony of Mr. F. M. 
Iiadley, (Trans. page 93-98), there was a reason for 
such action. 


ini the decision of the Supreme Court of the 
United States, in the Williamson case, it had been the 
fuactice of the Land Department oi the Department 
of the Interior, to require all persons who had made 
application to purchase public lands, under the Act of 
June 3, 1878, to make oath upon their final proof, to 
iiteesamae facts, with reference to agreements to sell 
Gimeconvey, that they were required to make in their 
application, and the Federal Courts of the Ninth Cir- 
cuit were also holding that if the applicant, prior to 
the issuance of his certificate of purchase, had di- 
rectly or indirectly made any agreement or contract, 


with any person or persons, by which the title he 
might acquire from the government should inure, in 
whole or in part, to.the benefit of any person, other 
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than himself, such contract made void all proceedings 
before the Land Office, and was ground for cancelling 
his entry, or vacating or setting aside his patent, and 
made stich person amenable to theveonurts, to1remme 


Crume ol permis 


The transaction between the appellant and the sev- 
eral parties, Shannon, Johnson, andPiWe Carters 
fered to in the testimony of Mr. Dudley, were had on 
April 25, 1907, (Trans. page 105-107-112), and at that 
time the lumbermen who were purchasing timber 
lands, acquired by the individual winder the Vimnber 
and Stone Act, and the attorneys throughout the 
Ninth Circuit, were accepting the interpretation of 
the Timber and Stone Act, made by the land Wena 
ment and our courts. 


The Williamson case, which limited the agreements 
prohibited by the Timber and Stone Act, to those 
made prior to the making of application to purchase, 
and thus changing the rule of law theretofore fol- 
lowed by the courts of this Circuit and il wea 
Department, was decided by the Supreme (Wotri ion 
January 6, 1908, lone alter the transaciionmsbeqs, en 
the appellant and Shannon and Johnson. 


In view _of this fact, we do not lesitate to sax sa 
all of the efforts upon the part of the appellant, as 
disclosed by the testimony of Mr. F. M. Dudilew, mere 
for the purpose of giwing to the transactieneuad 
between Shannonvand Jolinson,an appeanamec oi aa- 
lidity under the interpretation of aiee Wimmer vad 


dL 


Si@rre Act, as accepted and followed at that tirire. 

me iutiher calltive atiention of the court to the 
fetmmony of Slramion, (Irans. pawe 79). Toward 
the bottom of the page the following questions are 
asked: 


©. Wito negotiatedmhe sale for your 


Pe in what wage 
O} berween youemermMr. Lammers: 
Ee Mr MelLaren, Meness, made the sale. 
imine ext page is the wvestimony oft Joseph H. 
femmson, (Trans. page 80). 
Op Mi. johnson, pier tor spril 25, 1907, did 


mou cive R.C. Lanimerssam option on this land 
in question? 


A. No, sir, —yes, I did too, —no, I think I 
came it to MrclLaren, 


OF \Vas thawa wiittenmoption: 
pe YCs. 


Q. Did you negotiate the sale of this land with 
Mr. Lammers? 

Le INO Sor, 

QO. Who first approched you with reference to 
giving an option, if you know? 


A. Mr. Niclaren. 


Ome tadidiyou ceive Mclaren at that time a 
written option? 


ees 
©. Wid on give ansxone else a written option? 
Le Onreti, 
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Then follows the cross examination by Mr. Dudley: 


Q. I hand you Claimant's Exhibit 1 for iden- 
tification ; (this Exhibit is found at page 115 of the 
transcript); will vou look at that and see if that 
refreshes your recollection any concerning the 
transaction ? 


A. Yes, that ts all right, that was long before 
MeLaren, was tit: 


©. I hand you protestant s Exlibit © ior 
identification, (This exhibit is found at page 103 
of the transcript) and ask you to examine that. 


A. This is what they took from me to Lam- 
mers. 


©. I will ask you if prior to February 14th, 
1907, you had given a power of attorney or option 
to Dan McLaren? 


A. Yes, 


©. And after that expired, did you give this 
option April 17, to Roy C. Lammers, direct? 


A. Yes, | must have given it to lin eile, 
my signature all right, but I have forgotten what 
time it wasel cave It) toy ithe 


©. Had Mr. Shannon told you to find a buyer 
for this land? 


A. Yes, it was through his request that I give 
that that way; he requested it. ; 


©. And it was under this eprenpore jnle. 
that the deal was finally closed, on April 25th? 


iA VY esemcin: 


Now taking into consideration the fact that Mc- 


Laren had taken this option prior to February 17th, 
1907, and that on February 14, 1907, he assigned the 
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saine to Lammers for the consideration of $1.00; the 
further fact that neither Shannon nor Johnson, upon 
direct exanination, could tell anything about the 
transaction, but upon cross examination by Mr. Dud- 
ley, who very adroitly indicated the answer desired by 
the manner in which he framed his questions, we are 
forced to the conedusion that Shannon knew nothing 
miacewer about the transaction, and was merely a 
figurehead in the entire proceeding, and that Johnson 
eae working in the interest of Lammers, if not under 


his immediate direction. 


We now call the attention of your Honors to the 
entire testimony of Mr. F. M. Dudley, and we most 
respectfully subnut that there was no necessity what- 
ever for the preparation of all of the affidavits so 
carefully prepared by him, unless he was impressed 
by something that Shannon had made application to 
purchase this land for speculative purposes, and in 
violation of the provisions of the Act of June 3, 1878. 


Weradimit that there is mo serious objection to be 
imace {0 a person sectirine the payment of money 
Gite tim, by taking a deed toreal estate. The practice 
is not uncommon, but in an ordinary business trans- 
action if the mortgagor or grantor desires to sell and 
convey, and the mortgagee or grantee is willing to 
sell and convey, then a deed from each of them to the 
same grantee would convey to such grantee both the 
legal title, which is in the mortgagee, and the equit- 


able title of redemption remaining in the mortgagor, 


ot 


and it would not be mecessary to prepare and record 
the affidavits which Mw. Dudley» required and pro- 
cured of Shannon and Johnson. Of course, Mr. Dud- 
ley says in his testimony that he did this out of an 
abundance of precaution, but what was this precaution 
taken against, if he and Mr. Lammers had no sus- 
picion that the application of the entryman Shannen 
was made in bad faith, and for speculative purposes. 
This precaution which they exercised im this tram 
actién "vas so out of the ordinaryethat Wm the iinmdiot 
any reasonable man, it would excite a suspicion that 
they knew, or believed, at least, that there was sonre- 
thing wrong with the application of the entryman 


Shannon. 


Another question suggests itself strongly to our 
minds, and it undoubtedly influenced the officers of 
the Land Department in their consideration of this 
cause when before them, the affidavit of John Shan- 
non, (Trans. page 10#, Exhibit D ), and theatigag: 
of Joseph H. Johnson, (Trans. page 106, Exhibit 
“E”), were each subscribed and sworn to ompilte Zac 
day of April, 1907. ‘Wiese aifidavits were moresc. 
corded in the office of “he Recorder or shoclmene 
County until the 7th day of Piienst 91907.) Vaan: 


page 106-107) until after appellee Kinsolving had 
filed his notice of contest, which was fuly 16, 1907, 
(Trans. page 7). 


Further, the testimony of Mr. Dudley, (Trans. page 
95) is so remarkable that #e quote thereirom: 


“T know that Nir. Shannon told us that he owed 


e 
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Mr. McCarter some $600.00, and there was some 
other items, | am not positive but | think there 
was a memorandum of the sums there. I con- 
cluded from Mr. Shannon's appearance that his 
niemory was defective and it occurred to me as 
pessible or probable, 11 view ef the comtract of 
wecord between shaiiion and MicCarter, that he 
miclt hawe mate a contract of that kind and tor- 
Sotten all abeut it, or thatehis signature mmeht 
have been procured to the instrument at a time 
welicn lie was uncer the inflience of liquor, and 
he have no knowledge of the transaction. I then 
drew up, simply based on my suspicions as to 
what might be the facts of the case, the paper 
which has been marked Exhibit ‘B’ for identifica- 
tien, ( Trans. page 100, Exhibit 8’) and gave it to 
Mr. Lammers with a request that he forward it to 
the attorney, or the gentleman who I understood 
Was acting as the attorney for Mm. NlcCarter, 
ie RE NicFarland, I think it was, but the state- 
ments made in that affidavit were made by him 
without any direct information on which to base 
the same. I stated simply what appeared to me 
might be a possible solution of the apparent dis- 
crepancy between Mir. Shannon's statement and 
mumcdavit and the existence of a contract between 
Shannon and McCarter on the record, if John 
Shannon was the-same Shannon.” 


We respectfully submit that from the foregoing 
errement of Mr. Dudley, 1t cannot be sticcesstfully or 
conscientiously argued, that at the time Mr. Dudley 
did not recognize the written agreement between John 
Shannon and William McCarter, dated September 24, 


1906, and recorded in the office of the County Record- 
ego noshone County, om january 21, 1907, as a con- 


tract or agreement in violation of the prowisions of 
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the Timber and Stone Act, and that if eas his en- 
deavor, acting for Roy C. Lammers, or the appellant 
herein, to evade, if possible, the effect of that contract. 
We further respectfully submit that at this time in 
in the negotiations, Mr. Lammers should have stopped 
and investigated, had he been/actine injeeed tation 
had he desired to have acted in good faith. 


Mark now that Shannon had told them, Lammers 
and Dudley, that he owed William McCarter $600.00, 
and that he had not signed the agreement, dated 
September 24, 1906, and that such agreement was a 
forgery; they paid every other dollar which Shannon 
told them he owed, but they did not pay this $600.00, 
and Mr. Dudley advised Mr. Lammers to write to Mr. 
McCarter's attorney, Mr. R. E. MicFariand, and Mir, 
Lammers did so write tomMir. MicHarlanmd)( fia: 
page 284, Exhibit No. 7), a letter as follows: 

“AR. Eee Mie arlamds 

Coeur d'Alene, Idaho. 
iDreaiie Sue: 

Herewith I hand you affidavit for Mr. MeCart- 
or to sign before a N@taryw He caniiicmap accent 
in the bank, drawing on me through the Old 
National Bank of this city, for $600.00. 

Yours truly, 
ROY C. LAMIMERS, 

li these gentlemen, Mir. Lanimers anda Dude 
at that time had only the statement of John Shannon 
respecting this agreement between Shannon and Me- 
Carter, dated September 24, 1906, and if the right of 
McCarter thereunder appeared to them in the nature 
of a suspicion only, why did they write to Mr. Nlc- 
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Paniend anatiorney, instéad of to’ Mir, NMeCarter, or 
why did they write at all? Why did they prepare 
amy aitidavitwat all? Why did they not, be- 
fore paving a collar olffupon this property, see Mr. 
MeCarter, and have an understanding with him as to 
what he claimed under this written agreement, and 
Peeve claim of Mir NicCartes had shown that the 
agreement was in violation of the Act of June 3, 1878, 
fien Mir. Lammers and Mr. Dudley should have 
dropped all connection with the transaction of pur- 
@iace irom either Shannon or Johnson, and then 
mea, when Nir. McCarter did not sign the affidavit 
for this $000.00, and so advised his attorney, 5S. L. 
Mecrarland of St. Maries, Idaho, and when S. L. Me- 
Parland so informed Roy C. Lammers, and Mr. Lam- 
mers took Mr. McFarland's letter to Mr. Dudley, then 
Pa Dudley wrote the letter, marked Protestants Ex- 
Siipit 1,” (Trans. page 287): 
june Tieleon 
See wMicbarland, Hsq., 
Si. Varies, idaho. 
(Wea, Sir: 

Migerogm C. Lammers has reierred to us your 
letter of May 15, 1907, returning the affidavit pre- 
pared for William McCarter, stating that Mr. 
McCarter does not feel disposed to sign this, but 
is willing to give a quitclaim deed for this land. 
As Mr. McCarter has no interest in this land 
whatever, we do not care anything for a quit- 
claim deed from him, but must insist upon the 
affidavit, otherwise Mr. Lammers, under our in- 


structions will retain the consideration for this 
land now in his hands until the patent is issued, 
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as the guarantee of title. 
Yours truly, 


Mir. Dudley's testimony ain regard to this Wetter 
found in the transcript at page 97 and98. See also 
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the testimony of Mr. Dudley regarding Exhibit “B, 
the affidavit prepared by Mr. Dudley for William Mc- 
Carter to sign, (Trans. page 97). 


Q. Now referring to Protestant’s Exhibit “B™ 
(the affidavit prepared for NIcCarter to sign) 
Which you testified about and which you say you 
prepared, isn't it a fact that you sent this affidav- 
it, or had it sent to McCarter, believing he would 
sign it if he received the $600.00? 


A. Isentit or had it sent to him believing that 
if itewere true he would sign it. 


Q. Isn't it a fact that the affidavit was re- 
turned to you, as indicated in another of protest- 
ant’s exhibits, and that you returned it a second 
time to him saying that you would not accept 
anything else than the signing of this affidavit? 


A. Wr. Lammers sometime, | wot tsay ac 
exact date, brought to me the fetter cialis. 
1907, marked “Protestant s3exiibit G tormiden-= 
tification.” On June 11th, 1907, our firm answered 
that letter, and 1 haye a carbon copy of the an- 
swer which states its contents. 

lf Mr. Dudley expected Mir SMicCarter fo sicim1lai- 
affidawit prepared by him, Dudley, if the statements 
therein contained were true, and if McCarter refused 
to sign the affidavit because it was untrue, but was 
willing to give a qiitclaim deed fom theslamcee mami 
Nir. Dudley bélteved that tlhis"contiact, tetemse co tou 


the affidavit, was nothing but a mortgage from 
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Shannon to MeCarter, why did Mr. Dudley, in his let- 
ter insist that Mr. McCarter sign this affidavit, which 
he, McCarter was not disposed to sign, and why did 
he Didleywsay that wider lis, Dudley s insrtictions, 
Mr. Lammers would retain the $600.00 due from 
Shannon to McCarter, unless McCarter sign the 
affidavit? Remembering now that he was willing to 
take a deed from Johnson, together with Johnson's 
affidavit, that the deed from Shannon to Johnson was 
Sin 2 morteage, but when MeCarter offered him a 
quitclaim deed for the $600.00, which he, Dudley, 
knew Shannon was owing to McCarter, he refused 
such quitclaim deed, and why? Because it was not a 
title to the land which Mr. Dudley and Mr. Lammers 
memated for the appellant; they wanted to make as 
much record as they possibly could to show that Shan- 
non had not made application to purchase this land 
for speculative purposes. 


We therefore, most respectfully submit that the 
conditions connected with and surrounding the trans- 
@eqon- or the purchase of this land by Lammers were 
such that we are justified in saying that Shannon 
made application to purchase this land for specula- 
five purposes; that Mr. Lammers knew this fact and 
that indirectly Mr. Lammers was the party with 


whom John Shannon was dealing when he made his 
application, in violation of the provisions of the Tim- 
ber and Stone Act. 


Returning now to Exhibit “H,” (Trans. page 107) 
which is the abstract of title to this land, your Honors 


40 


will note that the first instrument shown is the agree- 
ment between Shannon and Wm. McCarter, which 
was recorded January 21, 1907, (Trans. page 108); 
the next is the deed from Shannon to Joseph H. John- 
son, which was recorded January 22, 1907, (Trans. 
page 109); then follows the usual certificate to the 
abstract, of Stanley P. Fairweather, County Recorder, 
dated January 22, 1907, (Trans. page 110); titenetie 
abstract is continued, and we find that the assignent 
of the McLaren option was decorded March 11, 1907, 
(Trans. page 111) ;(the next instruments in the orig- 
inal Exhibit “H” are the affidavits 61 Shanmoneamd 
Johnson, dated April 25th, 1907, and recorded August 
7th, 1907. They are omitted from the record at this 
place as they with the date of record are shown at 
pages 104 and 106 of the transcript); the next is the 
Receiver’s Receipt, issued to Shannon on January 16, 
1907, and recorded August 7, 1907, (diranss pase Uizae 
the next is the deed from Johnson, Lammers, dated 
April 25, 1907, recorded Anoust 71907) (Gir amc wie 
112-113); next is the deed from Shannon to Wamunens 
bearing the same date and recorded ine sannemdaice 
(Trans. page 113-114); then following is a second cer- 
tificate of Mr. Fairweather, County Recomicramandcs 
date of the 6th day of January, 1908. 


If Mr. Lammers was acting in good faith, why were 
the affidavits and deeds, arising out of his purchase of 
this land, from Shannon, on April 25th, withheld from 
the public record of Shoshone County, until after July 
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6th, 1907, the day the Ninsolving affidavit of contest 
was filed. 

Oiieviorccone are Gul¥ a part of the points or 
pases Of the transaction had in connection with the 
Cimerts of appellant to acquire title to this land as dis- 
closely by the record of the proceedings before the 
@ancers of the Land Department. . 

Beginning at page 13 of its brief, counsel for ap- 
pellant argue at length the sufficiency of the contest 
affidavit filed by the appellee in the Local Land Office. 
Pee attidayit of contest contaits this allegation: 


Seevecounitoi the matters and things albome 
Somoriieaimamt alleges that said Timber aid 
Stone Entry No. 2500. was made ior speculative 
purposes and not for the sole and exclusive bene- 
Mieot said applicant, John Shannon, and that said 
Shannon, by reason of his agreements and con- 
tracts, 4s aforesaid, did not receive the full con- 
sideration and value of said land.” (Trans. page 


Oy 

eicteme that in the affidavit of contest, there 1s no 
direct allegation that Shannon had what 1s known as 
prior agreement, or had entered into an agreement 
with Johnson, with reference to this land, prior to the 
time he had made application to purchase. It 1s true, 
however, that evidence was introduced tending to 
show such agreement, and that the appellant was 


present and contested such issue, and it is also true 
Bivetierestseam allegation in the affidatit of contest 
wat Slanwonmmaad entered into the written agreement 
with William McCarter on the 24th day of September, 
hee, ( Vians. pace 8). “We respectfully submit that 
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under the liberal rules of practice adopted by the Land 
Department the affidavit was sufficient. 

Counsel for appellant, throughout their brief cling 
to the idea that fraud mist be sltommuby director 
positive evidence or that it must bejahhown bevend 
reasonable doubt. This is not our understanding of 
the law controlling the question of the proof of fraud. 
li is true that the party allegime iratud, especialliaa am 
the courts of justice, must establish fraud by the bur- 
den of proof, and that means nothing more or less 
than such proof as convinces the mind. On the other 
hand, positive proof of fraud must come from some 
party to the fraudulent transaction. As a _ conse- 
quence, in the great majority ot casesmime nant ste 
proceeding alleging fraud is met with the positive 
statement of all parties connected Gyith the arand 
that there was no fraud, and as a result, in the major- 
ity of cases, a finding of fraud is always a conclusion 
from circumstantial evidence. The term fraud, in its 
legal significance, is not susceptible of a comprehen- 
sive definition, or a definition that will apply to all 
circumstances. Fraud is as much an emotion of the 
mind as it is an act. Where can beme@rtrande tole 
a fraudulent act coupled with a fraudulent mtent. 
An act to amount to fraud must be done with an in- 
tention on the part of the actor to wrong, cheat, or 
deceive, with the intention that such act shall result 
to his benefit to the extent that it injuressamoener, 
The fraud in the case at bam Was the actor Siliamiter m1 
making the application to purchase this land from the 
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Government, during the existence of a contract or 
er cenient, whereby the title to a part of the land he 
was to procure, was to inure to the benefit of some 
other person. 

Without ae fear of successful contradiction, we 
say that at the time he made his application, to-wit: 
On the 26th day of September, 1906, he had entered 
into such an agreement with William McCarter. The 
agreement was in writing; was positive; was direcie 
and had been made with all of the formalities re- 


quired for a conveyance of real estate. 


It appears that the officers of the Land Department 
took the same view of this agreement that counsel for 
the appellant take, that is, that it was an agreement 
relating to an entry, and not to land. In this position 
we cannot concur, and we are at a loss to understand 
how or why the officers of the Land Department took 


this stand. 


They found, however, from the financial, mental, 
and physicai condition of Shannon, as disclosed by the 
testimony, and from all the facts and circumstances 
surrounding the making of Shannon’s application, 
his proof, and his conduct subsequent to proof, ame tive 
jesniauce of the Receiver s Receipt to him, that he had 
entered into a prohibited agreement and that he had 
applied to purchase the land for speculative purposes. 

We, therefore, most respectfully submit that the 


order of the lower court, sustaining the demurrer to 


the bill of complaint, and dismissing appellant's cause 
of action, should be affirmed. 
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If, however, this court should feel that the Bill 
should not have been dismissed upon the demurrer, 


and that the appellees should have been required to 
defend upon the merits, the evidence offered by appell- 
ees at the trial, considered with that before the off- 
cers of the Land Department, is amply sufficient to 
sustain the judgment dismissing the bill. 


We have in the record an affidavit of Mr. Shannon, 
made on the 12th day of July, 1907, tome beret ceie 
testified in the proceedings upon the protest of the 
appellee Kinsolving. This affidavit was made by 
Shannon, at the request of a special agent of the Com- 
missioner of the General Land “Oimmcewraliae ae. 
Caple, (Trans. page 285, Exhibit 17) aiiesandiea 
is short and to the poimt; it discloses i deriieene 
things that were done in connection with Shannon's 
application to purchase the land in controversy on the 
26th dayeot September, 1906. Ile 4elissuceiaaaa 
commutation proof on his homestead entry was re- 
jected and on the same day he relinquished the home- 
stead entry and filed a timber and’ stone easiemmse 
on the advice of Roy C. Lammers? tie sicin sa 
of the appellant in connection with its attempted pur- 
chase of this land, and Joseph H. Johnson, to whom 
he gave a deed immediately after making his proof 
upon his application. He tells us also that Joseph H. 
Johnson agreed to furnish all the money he needed to 
file on the land, as a timber amd stone entry arcmpans 
the government for the land when he ayould offer 
proof. He says: 
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“Teerent to Cocttr d Nee on the 20th day of 
December, 1906, fifteen days before I offered 
proof on the timber and stone entry, and I roomed 
at Joseph H. Jolinson’s hotel and saloon; said 
icsephi H. Johnson furnished me all the moncy 
wanted, with the understanding or agreement 
Uitte mwas 10 Set tlic land before ] made proof 
en the above timber and stone entry. 1 madea 
mecd to Johnson Wetore | offcred proot on the 
ober and =sstene and aiter | offered prooi | 
Sramed atvilie Johiison Flotel, and on the Zatli of 
Pepi Wmnaide a deed tg Koy C. Lammers of Spo- 
ame. aiidudeeded lim ile above timber and stone 
entry for the consideration of $8000.00.” 

And your Honors will note that this affidavit was 
Swern to by Shannon on the i2th day of July, 1907, 
and that the Kinsolving affidavit of contest was filed 
eumene Poth day of (uly, 1907. He, Caples, fully ex- 
plains his reason for not transmitting these docu- 
ments to the Department or to the Commissioner of 
the General Land Office, because, after Kinsolving 
Inelerosecuted lis contest to a cancellation of the 
entry, there was no use in transmitting the evidence 
he had collected to the Commissioner of the General 
iemeeOitice. Ee, Caple, also says that he was pres- 
ent at the hearing of the contest but that he took ne 
part therein, and did not let Kinsolving have the 
affidavit of Shannon. In this Mr. Caple was following 
the well known policy of the Department of the In- 
terior, to not interfere in contests between litigants 
before the Land Department. 


Mir. Caple was called as a witness upon the trial of 


the case in the lower court, and his testimony is 
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found at pages 248 and 249 of the record. In sub- 
stance, he says: 


“T got this document (Defendant's Exhibit No. 
1, Trans. page 285), twhich | have presented, on 
the Bank of the St. Maries River, while I was in 
the enmploy of the Unred@ si ees I 
didn't transmit it to the government. When Mr. 
Kinsolving filed his contest, 1t wasn't of any use 
to the government. The contest caimecclledieaime 
entry, and that is all it was @ottem) 107s mendes 
in my possession ever smee 1 1ock 1) meer 
cised my judgment about keeping it or trans- 
mitting it to the Department. "Theres vaissne 
use in transmitting it to the Department after 
the entry was cancelled” | was net eninoman 
anybody except the government, when [ took it, 
I didn’t have any business dealings with Ninsoly- 
ONS AWE Wave OWING, | ss so oo I did not transmit any 
of them (the affidavits he took) because the entry 
was cancelled at a hearing. Contest waceiled. 
it wasn’t cancelled, but I gave way for Mr. Kin- 
solving. Whenever there was a contest filed the 
government let the private individual contest the 
entry. I did not advise Mr. Ninsolving, I was 
Walilaomiatilattei, | 


We now desire to call the attention of your Honors 
to the testimony of the Witness McCarter, and par- 


ticularly that portion found on page 253 and 254, fol- 


lowing “Redirect Examination.” 


The first talk I had with hin aiter thicss aim 
agreement was when he was turned down here and 
couldn't make final proof on his homestead. 

THE COURT—I think IT will ask this ques- 


tion: When did you first have a conversation 
with Shannon about the matter of entering this 
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land or having entered it as a timber and stone 
Claman 

A. Well, sir, it was the day that he was re- 
fused his final proof, or just a day or so later; I 
couldn't say for sure. I know we went to Spo- 
kane from here and back, and I can't recall now 
Sihether it was riglit at the time or right ates 
we got back to St. Maries, but it was the next 
Rote etscch tum atter he lad made lis final 
proof, aiter he had recalled his homestead filing 
and filed a timber and stone on it, he said Roy 
Lammers had advised him to take a filing, to file 
a timber and stone claim on it, and I says to him, 
I says. “Johnnie, where does that put you and 
me?" and he says, “It will be just the same, 
Billy” he says, “It is all right, and I says, “Is 
Lammers going to carry this thing through with 
Sue and he says NOx 

\Witness proceeds: That was the first time an 
agreement was made that T should have an imterest 
in the timber and stone claim. I was here when Ine 
failed to make his commuted homestead proof. I 
had a conversation with him that day about the tim- 
ber and stone entry and we went to Spokane that 
might. 

We contend that the testimony as a whole. shows 
that McCarter furnished the S750:00) location tice, 
to put Shannon upon this piece of land, as a home- 
stead entryman, and undoubtedly up to the time he 
undertook to make his communted homestead proof, 
on the 25th day of September, 1906, McCarter had 
furnished him money enough to amount to at leAct 
$600.00, the sum he told Lammers and Dudley, on the 


eaday of April, 1907, he ow cammlc@ amen. lia con- 
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sideration of this amount, and expecting to acquire 
title under his commuted homestead proof, he made 
the agreement to convey one-half of the land to Nec- 
Carter, as soon as he made his proot. Whe ie taned 
to make commutation proof upon his homestead 
entry, he, Shannon, did not know what to do, and Roy 
C. Lammers adwised him, Shannon, to make a timber 
and stone entry, and Johnson agreed to furnish him, 
Shannon, all the money he needed to file on the land 
asa Timber and Stone entry, and also to pay the Uni- 
ted States for the land. As soon as NcCarter learned 
this he has this conversation with Shannon as stated 
in the answer to his Honor’s question, and the under- 
standing between them then, and the promise of 
Shannon was, that the relations between Shannon 
and NicCarter were to be just the Sante chews 
been; the agreement between them,amade on tte am 
day of September, 1906, was to be carried™ ante ame 
we say that this then certainly made the aiten 
agreement between them, dated Septeme: 71 0 
operative as against the stone and timber enim gam, 
a direct contract or agreement between them, and we 
are justified in the conclusion that Johnson agreed to 
furnish Shannon the necessagy mone) 16 enaulesmia 
to acquire title to the land in controversy, before Ne, 
Shannon, made his apphcation to purchase anderen 
he, Johnson, made this promise upon Shannon's 
promise to give him, Johnson, an interest in the land, 


after he, Shannon, had acquired title from the gov- 
ernment. We say we are justified in this conclusion, 
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because immediately after Shannon had made his 
proof on the 16th day of January, 1907, upon his ap- 
Die wioweto murchase under the Timber and Stone 
entry, he, Johnson, procured a deed of the land from 


Shannon. 


 eenow desire to call the attention of the cotrt 
io the contention of counsel for appellant, that ap- 
pellant is a bona fide purchaser of the lands and prem- 
ises 11 controversy. We contend that, under the rule 
laid down in Hawley vs. Diller, supra, by this court, 
Gaerne oimpreme Court of the United States, there can 
be no bona fide purchaser of an equitable interest in 
land, and more particularly in land, the legal title of 
which is in the United States, but were the rule other- 
wise, the record shows that the appellant had notice 
of any claim which McCarter might make to this 
land in controversy, long prior to its negotations with 
Shannon and Johnson on April 25, 1907. Upon page 
252 of the record is found the testimony of the wit- 
ness William McCarter upon this point. This witness 
Says: 

Sialiddeascomversation with Roy C. Lammers im 
regard to this. I remember the time Mr. Shan- 
non made proof upon his application under the 
iimverancaeotone Act. The night before or the 
night he proved up on his timber and stone claim 
I had this conversation with Lammers; that took 
Diaee @mitlne stgeet down here (in the city of Coeur 
d7wenewudaho). | met Roy and lI says: You 
are going to buy the Shannon claim, are you?’ 


And he says, ‘yes,’ and I said, “I have filed a con- 
tract against that,’ and he sard, ‘I can't do noth- 
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ing with that Billy; our attorneys say it don’t 
amount to anything,’ and I walked off and left 
lui 


Roy C. Lammers was also a witness, and testified 
upon this point. On page 258 of the record, Mr. Lam- 
mers Says: 


“Mr. McCarter stated to me that he had an in- 
terest i the timber amdistomerclainma ous olan 
non. He did call my attention to a written agree- 
ment. That conversation was just about as he 
stated it, he said that he had advanced Shannon 
some money, or Shannon owed him money, and 
that he had a claim of record showing an interest 
in that claim. That was after the time of proot 
or about the time he made proof. ir Didlew 
was olir attorney at that time. Webliadmacop: 
of the abstract made in Wallace and submitted 
it to Mr. Dudley. 1 stated towel. WieCar tena 
Mr. Dudley considered his title of no consequence 
in the case. That was the contract or agreement 
thawmwals referred to.” 


On page 259, under cross examination, this witness 


testifies: 


“Before we purchased this land we had an ab- 
stract of title showing the Shannon-McCarter 
agreements and submitted it to Mr. Dudley.” 


We most respectfully submit that, if the appellant 
could become a bona fide holder of an equitable in- 
terest in this land, the legal title being in the govern- 
ment, the appellant long before it purchased the land, 
had not only constructive, but actual notice of Me- 
Carter's claim under the Shannon and MWeCarter 


agreement, shown in the record at page 98, Exhibit 
ce te) 
A, 
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We assume that counsel will argue that this con- 
versation took place about the time that he, Lam- 
mers, purchased the property but both Lammers and 
McCarter fix it as about the time he, Shannon, made 
proof under his Stone and Timber application, and 
Weewree! tliat it “was ‘before the 21st day of January, 
007, that MicCarter and Lammers had this conversa- 
tion, because it was undoubtedly the refusal of Lam- 
iets, 10 tecocnize Ma. McCarter’s agreement with- 
SWamnon that caused McCarter to hawe the same re- 
eorded. But, be that as it may, there can be no con- 
tention but that the agreement or understanding be- 
tween Shannon and McCarter, that McCarter was to 
liaye an interest in this land. when Shannon acquired 
title to it from the government, and which was re- 
duced to writing on the 24th day of September, 1906, 
"es continued as between Shannon and McCarter 
right along up to the time that McCarter filed his writ- 
iemeaereenent, and the reasom that Shannon did not 
Carry out this agreement with McCarter, was because 
he had entered intoa similar agreement with Johnson, 
and that all of these matters were known to Lammers, 
when he purchased the land from Shannon, and be- 
cause Lammers and Dudley understood these condi- 
tions, they procured the affidavits from Shannon and 
Johnson, and undertook to procure the affidavit from 
McCarter, so that they would be in a position to show. 
ma case it were necessary, that there was no agreement 
made by Shannon, prior to the time he made applica- 
tion to purchase this land on September 26, 1906, and 
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Mr. Lammers and Mr. Dudley awere so active and so 
persistent intheir efforts, that we are forced to the 
concluston that Mr. Lammiers at least, knew alllabonut 
the arrangements between Shannon and McCarter 
and Shannon and Johnson, if he was not directly in- 
terested in Mr. Johnson's agreement with Shannon; 
and by interest we mean that Mr. Johnson was acting 
for Mr. Lamuners. 

It has been argued, and will be pressed upon the 
court again, that because Shannon said there was no 
such prior agreement, and because Johnson said there 
was no prior agreement, and because Lammers said 
there was no prior agreement, and becateeutmene ts 
fo positive evidence of sucht prior agreement sila of 
course, there could not have been any such prior 
agreement, but we most respectfully submit that 1 
Johnson and Shannon did make such prior agreement, 
and if Lammers knew that they had made such prior 
agreement, then we would expect all of them to testify 
as they did, but if Lammers had no knowlerge or sus- 
picion of any such prior agreement, in April, when he 
purchased this land, then why did he and his attorney 
take all of these precautionary steps to show by af- 
fidavit that the deed from Shannon to Johnson was a 
mortgage when it was absolutely impossible for either 
Johnson or Shannon to state how much this mortgage 
Was given to secure, and with Shannon saying that the 


agreement between himself and McCarter was a forg- 
ery, why did’Mir. Lanmmers*and his attonme, simepare 
the affidavit for McCarter to sign, without conferring 
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with Mr. McCarter and send it to him, as Mr. Dudley 
says in his testimony, expecting him to Siem) 1 iu at 
stated the truth, and when Mr. McCarter informed 
Mr. Lammers that he would not sign it (presumably 
Peeise it did not state the truth), but that he, Mc- 
Carter, would give to him, Lammers, a quitelaim deed 
for the $600.00, why did Mr. Dudley insist that they 
would not take the quitclaim deed, which would con- 
yey any interest that McCarter held, if the agreement 
of September 24, 1906, was a mortgage, and why did 
he insist that McCarter sign this affidavit before he, 


Dudley, would permit his client, Mr. Lammers, to pay 


the $600.00. 


If the court please, the entire transaction bears upon 
its face the stamp of fraud. The affidavits they filed, 
under the statutes of Idaho, were not entitled to rec- 
ord, and, consequently, they gave no notice to sub- 
sequent purchasers. If they were acting honestly, and 
in good faith, there was no necessity for tlese aie 
fidavits, because any time after Shannon had made 
his application to purchase, he had a right to arrange 
for the money necessary to make the payment, and 
he had a perfect right to agree to convey, eum tlne 
instrument executed by him, conveying the legal 
title to Johnson, was operative as a deed of convey- 
ance, if he, Shannon, sat quietly by and permitted 


him, Johnson, to convey the land to Lammers. The 
efforts of Lammers and his attorney, in connection 
with this transaction, were not made for the purpose 
of acquiring the legal title to the property, but were 
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made for the purpose of cowering up some transac- 
tion, which they, and each of them, knew to exist, and 
which they, and each of them, felt affected Shannon's 
right to acquire title to the land in controversy, under 
the Timber and Stone Act; and the several officers 
of the Land Department were right when they held 
that Shannon had made his application to purchase 
for speculative purposes, and in violation of the pro- 
visions of the Act of June 3, 1878. 


It will be argued by counsel for appellant that the 
testimony of Caple, and the affidavit which John 
Shannon made for Caple, and the testimony of Wil- 
liam McCarter was inadmissible, for the reason that 
the trial court was limited in this suit to the testi- 
mony and evidence submitted to the officers of the 
Department of the Interior, upon the Kinsolving con- 
test. Under such a rule, a court of equity could be 
the means of perpetrating a fraud upon the govern- 
ment, by permitting an applicant to purchase land 
under a timber and stone entry, in violation of the Act 
of June 3, 1878, and the present case is a good illus- 
tration of such an incident. 


Kinsolving brought his contest, charging that Shan- 
non had made application to purchase the land in con- 
troversy, for speculative purposes, and not for his own 
exclusive use and benefit ; he charged that the unlawful 
or prohibited agreement was written between Shan- 


non and» McCarter, dated September 24, 1906. The 
officers of the Land Department took the position that 
this agreement between Shannon and) MieC@arter ape 
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pied to aitomesicad entry, and not to the application 
fopunrciasemmdlerthe Dinhberand Stone Acts huwivdid 
find from circumstantial evidence that a prohibited 
aoreement existed between Shannon and joseph H. 
Johnson, and thereupon cancelled Shannon's entry, 
and this circumstantial evidence was sufficient to con- 
Beveceevcrm officer of the Land Department, amd the 
Seeretary of the Interior, that Shannon's entry was 
made for speculative purposes. 

Mew, if 4 court of equity is to be permitted to say 
that while this circumstantial evidence adduced before 
the Land Department, was sufficient to satisfy these 
@ineers, of the fraudulent intent of Shannon in making 
itiseapplicatton to purchase, it does ‘not convince the 
court, then the defendant should be permitted to intro- 
duce more evidence in support of the charges con- 
tained in the contest affidavit, because otherwise, if 
the Shannon entry was in truth and in fact, subject to 
Samccllation apon the merits, and the officers of tlie 
Land Department so found, and the court limits itself 
to the same evidence, and should not so find, then a 
court of equity would be perpetrating a fraud, or at 
least permitting a fraud to be practiced upon the gov- 
erminrent. 

We admit that we have not found any adjudicated 
cases directly in point upon this proposition, but for 
the foregoing reasons we feel that the evidence is 


competent and material and should be considered by 
the court, if the court feels that it is entitled to con- 
sider the evidence at all. 
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We now desire to discuss briefly, the jacts amd cir- 
cumstances surrounding the acquisition of the land in 
controversy by the defendant, the Milwaukee Lumber 
Company. 

After the cancellation of the Shaimon entry ama 
ent was issued by the Commissioner of the General 
Land Office, congeyane the land to the Santa ihemiea 
cific Railroad Company, in lieu of land situated in the 
San Francisco Mountains Forest Reserve, in Arizona, 
belonging to and conveyed by the Santa Fe Pacific 
Railroad Company to the United States. This patent 
is Exhibit No. 5 in the record of testimony taken be- 
fore the court. (Trans. page 272), “Witespademms yen 
the endorsement that it was received in the United 
states Land Office, at Coeur d'Alene, on April 5, 1911. 
The company conveyed this land to the defendant, 
Milwaukee Lumber Company, on the 27th day of 
September, A. D., 1911 by deed, 4 cop ci ewlieiie 
shown at page 262 of the Record, Exhibit 2. 

It appears from the testimony of Mr. Herrick, pres- 
dent of the defendant, Milwaukee Lumber Company, 
that these negotiations were carried on with the de- 
fendant Kinsolving, as the attorney in fact of the 
Santa Fe Pacific Railroad Company. That the powers 
of attorney, authorizing Kinsolving to act for the Rail- 
road Company and the United States paxcmigiounme 
Railroad Compatiy, were exhibited to him. Diamtre 


same were unrecorded, and that he had seen a tele- 
gram from the clerk and ex-officio Recorder of Sho- 
shone County to the effect that this land in contro- 
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wersy, andewhich hewas buying, belonged to the Santa 
Fe Pacific Railroad Company, and that he instructed 
iimemsecretary of the defendant, Milwaukee Lumber 
Company, to prepare and have cxecuted the trecessary 
papers to close up the transaction, as agreed upon be- 
tween himself and Mr. Ninsolving. (Trans. page 254- 
0). 

We respectiully submit that Mr. Herrick, in this 
Mmeamcaction, exercised the ordinary diligence and pre- 


Eamion of the average business man. 


The presumption would naturally be that the patent 
monn the United States not havine been recorded, 
m@rere would be nothing of record in the Recorder’s 
Magee, aitectine the title, and it further showed its 
Soedmiaicn in immediately fling the patent, the deed 
conveying the land, and the powers of attorney, under 
which the deed was executed, in the office of the Re- 
corder of Shoshone County, and gave to the defendant, 
Kinsolving, the obligation of the Milwaukee Lumber 
Company, to pay the purchase price agreed upon. 
@ianewoace 261, Exhibit 1). 


In the bill of complaint, the defendants, Kinsolving, 
and the Milwaukee Lumber Company, are charged 
with a conspiracy to defraud the appellant by this 
transaction, and we respectfully submit that there 1s 
not a scintilla of evidence in connection with«this en- 


tire transaction to show any conspiracy or any at- 
tempt to defraud the appellant. As above shown, the 
patent was received in the Local Land Office on 
Pin Seeeetite patent is dated the 27th day of 
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March, 191l»and«tpom that date the appellamt could 
have commenced this suit. The closing of the trans- 
action between these appellees must have dragged 
along irom the lath dayof Septemberthe dareemilie 
deed, by which the Milwaukee Lumber Company ac- 
quired title, to the 27th day of Septembergihe dag wan 
the acknowledgment of the execution of the deed by 
Kinsolving. Therefore, we most respectfully submit 
that the entire transaction shows upon its face that 
it was honest, bona fide and was not entered into pur- 
suant to any conspiracy or desire to defraud the ap- 
pellant. Mr. Herrick says that the reason tie Mini 
waukee Lumber Company had not paid the consid- 
eration, aceording’ to the terims of its @umten gence 
ment with Kinsolving (Complainant's Exhibit 1, 
Trans. page 261), was because the defendant, Mil- 
avatikee Lumber Company, had been charcedimeiimea 
conspiracy, and he did not feel like making the pay- 
ment until the suit was decided, (Trans. page 256), 
but nevertheless, we submit that the Milwaukee Lum- 
ber Company is liable to Kinsolving, or the Santamme 
Pacific Railroad Company, whichever the case may 
be, regardless of the detion of the catmummetliicucnim 

Without discussing in detail, we desire to call the 
attention of the court to the testimongaot Mier 
Culleniemiesuire the fact that thesdppellamt.. ingie 
amended and supplemental bill has charged the de- 


fendant, Kinsolving, and the Milwaukee Lumber 
Company with a conspiracy to defraud the appellant, 
in the conveyance of the land in controversy, bigaie 
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defendant, Ninsolving, to the defendant, Milwaukee 
Lumber Company, Fhe witness, Cullen, testifies that 
one Braderick, an offieer of the appellee, Milwaukee 
iermmiber Goumateauliad stated to him, Mr. Cullen, in 
a general conversation that he, Braderick, knew of the 
claim Of the MeGoldrick Lumber Company, to the 
lands in controversy, (Trans. page 240). This testi- 
mony is surprising when we consider that the appellee, 
Milwaukee Lumber Company, had been charged with 
fraud and conspiracy in this transaction, and the ap- 
pellee, Milwaukee Lumber Company, in its answer 
had denied the charge and had alleged that the offi- 
cers of the Company, including Mr. Braclerick, had no 
knowledge whatever of the claim of the McGoldrick 


Lumber Company, or any other person. 


We call particular attention to the testimony of Mr. 
Cullen, at page 240 of the transcript: 


“The conversation was | simply inquired gen- 
erally of Mr. Braderick whether he knew of the 
claim of the McGoldrick Lumber Company to 
this property. He stated that he did, that he had 
examined into it before the purchase was made 
and had caused an examination to be made of the 
records, something like that.” 


On cross examination on page 241, this witness 
Says: 


“T think T said I had some conversation with 
Herrick: my recollection as to that 1s somewhat 
uncertain because it was a general conversation 
with Mr. Herrick.” 


We now call attention to the testimony of the clerk 
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of the court, Ay IL. Richardson) fomiideaty ter azey en 
the record: 


t 


“T am the clerk of this court. I keep aiecord 
of subpoenas issued in ciwil cases. Subpoenas 
were issuied on Mir. Herrick@and Mir, Nomis om 
November /th. Subpoena isstted on Wie Brad= 
erick om Decemmber lst. 


(This was after the day the caseavas scm torsue 
but the cause was not taken up by the court tml 
later omilne Zncof December) 


We now call attention of the court to the testimony 
of the Deputy United States Marshal, Wallin 
Schiuldt, found at pace 257 oi tiem concn 


“lam Deputy Winted States l12 | eee 
ceived a subpoena for A. V’. Braderick in this case 
yesterday morning. I telephoned St. Maries to 
locate hina, and made inquiries oi Air Picwac. 
here. Iveported in failure to cet Mh. Brademels 
to Mr. McCarthy, who handed me the subpoena, 
Mr. McCarthy of Mr. Gr ray s office. lve danger 
the subpoena for Mr. Braderick is December Ist. 
I received a subpoena for Mi Norris anda 
Merrick that has been retimncda = se I sereed 
Mr. Norris and Mr. Herrick on the 21st of No- 
Member whole, | 


It is somewhat surprising to us that counsel for the 


complainant should have undertaken to have talked 
with Mr. Braderick, whomhe knew was present in 
Coeur d'Alene at the time of the alleced conversaiie 
for the purpose of giting his testimony im this @a = 
and it is more so, that the counsel as a witness should 
undertake to impress upon the court that Mr. Brader- 
ick had made admissions to him, knowing him to be 
an attorney for the complainamt, so directly ingen ae 
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flict with the allegations of the answer of the appellee, 
Milwaukee Lumber Company, as exhibited in para- 
eraph XXIX of the answer, (Trams, page lag) and 
we ask the court to note further that the conversation 
sii ia Braderick was a general conversation, and 
that is the reason that he remembered it. The witness 
thinks that he had a conversation with Mr. Herrick, 
but his recollection as to that conversation is not 


good, because it was a general conversation. 


Turning to the record of the testimony of the clerk 
and deputy marshal, who had to do with the subpoenas 
issued and served in this case, we find that the sub- 
poena issued for Mr. Herrick and Mr. Norris was 
dated on November 7, and was served on November 
21, and the witness, Mr. Cullen, had an uncertain 
recollection as to having talked with Mr. Herrick 
about the matter, and the subpoena for Mr. Braderick 
meniot called for or issued until the day before the 
case was tried, and after the case had been set for 
trial. We are impressed with the thought that the 
conversation with Mr. Braderick was fixed at this 
time as a certainty, because Mr. Braderick was not 
present at the trial, and the appellees were unable to 
reach him to contradict the testimony of Wire Cullen: 


All issues of law involved herein having been so 
frequently before this court, and having been so thor- 


oughly discussed by this court, upon appeals in other 
cases, we will not make any argument on the law or 
undertake to discuss any of the cases cme 
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We, therefore, most respectiully submit tage vic 
lower court did not err in sustaining the demurrer of 
the defendants, Kinsolving and the Milwaukee Lum- 
ber Company, to complainant's bill of complaint, for 
the reasons that, 


First: The complatiant had a tair trial betorethe 
Land Department of the Department of the Interior 
upon the merits of its case upon issues of both law 
and fact, and that the judgment of the Department, is 


binding upon the trial court and upon this court. 


Second: Tinat the bill of coimplanie sliew Siomnis— 
application of law to the facts found by the officers 
of the Land Depastinent 


Third: That the only issue of law raised by the 
complainant in its bill of complaint is that the evidence 
betore the officers of the Land Department in the 
Kinsolving contest or protest is insufficient to support 
the findings of fact made by the officers of the Land 
Department, to-wit: “That the application of the 
entryman, John Shannon, was made for speculative 
purposes,” and that this court has no jurisdiction to 
review a decision of the United States Land Depart- 
ment on the ground that the evidence was insufficient 
or that only incompetent evidence was before it as the 
power of the Department to try questions of fact em- 
braces the power to pass upon the weight of, the com- 
petency of, and the sufficiency of evidence. 


If the demurrer is not sustained, then we respect- 


fully submit that the testimony shows conclusively, 
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First; Vihar iheentryiman Shannon made applica- 
tion to purchase this land in violation of the pro- 
visions o7 tle act of June 3, 1878, by reason of the fact, 

Go) wie liideontrerziieday of September, 1906, 
iwo days betore he made his application to purchase, 
enicicd iio a written agreement to convey to Me- 
(ier) a one-ialt interest’in the lands to which he 


mt emvout to acquire title from the United States. 


(b) After failing in his proof upon his commuted 
Pemiesteag entry, on the 25th day of September, 1906, 
fume advice of Roy C. Lammers, the agent of the 
complainant, and Joseph Fl. Johnson, his proposed 
emenicee, he, Shannon, macle lis application to purchase 
and that prior to such application Johnson promised 
@emivinish him the money therefor and to pay the 
ieiited States for the land, and that in consideration 


of this promise Shannon agreed to give him, Johnson, 
an interest in the land, and consummated this agree- 
fifent by conveying the land to Johnson on the 16th 
fe of fanuary, 1907, shortly after making proof. 


Second: | Pigtieiethe miitien agreement between 
Peano and MeCarter, shannon forfeited all rights 
Fomine particular tract of land. 

Third: That under no rule of law is the complain- 


ant an innocent purchaser. 


Pourti: | lV lmatmmder the law and evidence adduced, 


the defendant, Milwaukee Lunmiber Company, is an 
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innocent purchaser or a purchaser without notice of 
any claim of the complainant. 


Respectfully submitted, 
JAMES HO FORNEN® 
PRANK Le woos, 
kK. b: NORRIS; 


Attorneys for Appellees, Kinsolving 
and the Milwaukee Lumber Company. 


EN. 


